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Preface

This report, Par t I I o f the Fina l Repor t o f th e Task Committe e fo r the Shared Us e o f
Transboundary Wate r Resource s (SUTWR) , i s provide d t o th e Law s &  Institution s

Committee of the Environmental &  Water Resources Institut e (EWRI) and the American

Society o f Civi l Engineer s (ASCE ) fo r publicatio n a s th e SUTW R Tas k Committe e

Report, Part II.

The Water Law s Committee (no w th e Law s an d Institutions Committe e o f the EWR I
Planning and Management Council ) of the Water Resources Planning and Management

Division o f the American Societ y o f Civi l Engineer s (ASCE) created th e Model Wate r

Code Projec t i n 1990 under th e leadership o f Professo r Ray Jay Davi s o f the Brigham

Young Universit y Schoo l o f Law . Th e purpos e o f th e projec t wa s t o develo p mode l

statutory provisions  intende d fo r adoptio n b y stat e government s fo r allocatin g wate r

rights among competing interests and for resolving quantitative conflicts over water.

After Professo r Davi s retire d fro m Brigha m Youn g Universit y i n 1995 , th e projec t

continued unde r th e leadershi p o f Professo r Josep h W . Dellapenn a o f th e Villanov a

University Schoo l o f Law.  I n 1997 , th e Regulate d Riparia n Model Wate r Cod e wa s

published a s th e ASCE/EWR I Regulate d Riparia n Mode l Wate r Cod e (Josep h W .

Dellapenna ed . 1997) . I t wa s recentl y accepted a s th e ASCE/EWR I Standard 40-0 3

(Dellapenna, 2003b) . Th e Appropriativ e Right s Mode l Wate r Cod e i s presently i n th e
final stage s o f review fo r publication a s a  Committe e Repor t o f th e EWR I Law s an d

Institutions Committee an d has been accepted fo r the consensus process b y th e Wate r

Regulatory Standards Committee of the EWRI Standards Development Council,

Early i n th e projec t formulatio n an d developmen t process , th e ASC E Wate r La w

Committee recognized tha t effective wate r allocation and management required planning
and regulation o n a water basin basis. However , since most basins are shared by two or
more political entitie s (e.g. , state s o r nations) the committee recognized th e need fo r a
companion model code fo r utilization of waters flowing across or along the boundary of
sovereign governments .

The Need for a Model Water Sharing Agreement

When two or more independent governments shar e a common water resource, the timing

and magnitude o f th e respective individua l uses ca n be continua l sources o f conflict .

Water scarcity is evident throughout muc h of the western Unite d States, an d the use of

shared wate r resource s i s ofte n a  majo r sourc e o f lega l an d politica l conflict . Th e

interstate an d internationa l conflict s ove r th e allocatio n of th e water s o f th e Colorad o

River began early in the Twentieth Century and have still not been totall y resolved. But

the problem is not limited to the western states. Eve n when water is relatively plentiful ,

the increasin g deman d fo r wate r fro m share d resource s i s growin g a s th e populatio n
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expands, dramaticall y increasin g th e need s o f publi c wate r supply . Thi s ha s bee n

graphically show n b y th e recen t disput e betwee n Florida , Alabam a an d Georgi a ove r

allocation o f th e water s o f th e Apalachicola-Chattahoochee-Flin t Rive r basin . Th e

problem is pervasive, since few river basins in the continental United States are contained
within a single state's boundaries.

The problem i s magnified in the internationa l arena . Ther e are 268 majo r river s shared

between an d among two o r more nations . These internationa l river basins cove r almos t

one hal f o f the tota l lan d surfac e o f the globe . Fifty-thre e rivers ar e shared b y three o r

more nations , with the Danube being shared by 1 3 riparian countries. Internationa l river

basins sustai n ove r 40 % o f th e world' s population . Almos t 25 % o f th e world' s

population lives i n the earth' s semiarid an d arid zone s wher e scarcity o f water i s ofte n

acute. Therefore , th e potentia l fo r conflic t i s enormous . Amon g others , protracte d
conflict over shared waters exists between Turkey, Iraq and Syria in the Tigris-Euphrates

basin; betwee n Jorda n an d Israe l regardin g thei r opposit e ban k sharin g o f th e Jorda n
River; and between nation s i n the Nil e Rive r Basin . Th e Ganges Rive r i s a  source o f

dispute between Indi a an d Bangladesh . Arme d conflic t ha s occurre d betwee n Ecuado r

and Peru over th e Cenepa River . Th e breaku p o f the Sovie t Unio n has caused conflic t

between forme r members , especiall y i n the arid regions eas t of the Caspian Sea . Seve n
active transboundary water disputes currently exist in Africa ; si x in Europe and Asia; and

at least five in the Americas.

The nee d fo r effectiv e cooperatio n amon g riparia n countrie s ha s greatl y expande d
because o f th e growin g deman d fo r wate r i n variou s internationa l basin s an d th e

increasingly harmfu l effect s o f activitie s i n upstrea m countries . Whil e som e for m o f

interstate compact covers most of the shared river basins in the United States, many were
drafted i n th e firs t hal f o f th e Twentiet h Century . Thes e agreement s wer e ofte n uni -
dimensional and limited in scope, being oriented to specifi c problems rather than holistic
management o f the basin' s water. I t can be argued tha t man y o f these interstate wate r

compacts are inadequate to resolution of the more complex water sharing issues that will

develop i n th e Twenty-Firs t Century . Wate r resourc e expert s no w recogniz e tha t th e

shared use o f wate r resources i s most effectiv e whe n management i s on the river basin

level an d whe n managemen t o f th e share d resourc e i s comprehensiv e an d multi -

dimensional. Internationally , the problem s ar e mor e acute . Ove r a  third  o f th e 20 0

international river basins are not covered b y any internationa l agreement, an d only some

30 have truly cooperative institutional arrangements. Therefore , a significan t need exists

for guidanc e an d procedures tha t ca n facilitat e th e developmen t o f agreements tha t can

provide a basis for the effectiv e an d efficien t wate r sharing between autonomous political

entities.

The ASCE/EWRI SUTWR Project

In 1995, ASCE initiated the SUTWR Project . Th e purposes o f the project was to review

existing transboundar y wate r sharin g agreement s an d develo p bot h guideline s an d

procedures fo r the development of water sharing agreements a s well as model agreements
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for utilizatio n of water by sovereign government s o r sub-unit s withi n sovereign nations .

The focu s of these guidelines an d model agreements was the allocatio n and use of shared
waters an d the resolutio n o f conflict s involvin g suc h waters . Th e goa l wa s t o provid e

agreements tha t woul d limi t potentia l conflic t whil e providin g a n appropriat e balanc e

between efficien t us e o f th e wate r resourc e fo r economi c purposes , publi c healt h an d

ecological protection . Th e scop e o f th e wor k wa s t o includ e internationa l agreements ,

interstate compact s an d state-triba l agreement s fo r regulatin g wate r resources alon g o r
across politica l boundaries. I t was to apply to any sharing of waters between independent

political governments .

Advice an d assistanc e concernin g th e managemen t o f share d wate r resource s wer e

solicited fro m engineers an d scientists engaged i n wate r resources development; fro m

government administrator s workin g wit h wate r fro m a  variet y o f perspectives ; fro m

lawyers representin g developmen t interest s a s wel l a s representing environmenta l an d

ecological interests ; fro m individual s representin g a  wid e spectru m o f business , an d

industries; fro m academic s i n a  variet y o f disciplines , t o includ e civi l engineering ,

ecology, economics , hydrology , law , an d politica l science ; an d fro m environmenta l

activists. A  number o f experts fro m such varied background s gav e detaile d critiques of

the severa l draft s o f th e project ; man y o f thes e expert s als o attende d tw o o r mor e

meetings pe r yea r wher e th e draft s wer e discusse d i n detail . Thos e involve d i n th e

project agree that overall th e end products ar e carefull y balanced t o represent a  coherent

body o f la w tha t woul d markedl y improv e th e managemen t o f share d wate r resources .

(Draper, 2002 )

Stephen E . Drape r chaire d th e SUTW R Tas k Committee . Member s o f th e committe e
included Josep h W . Dellapenna ; Christophe r Estes ; Marshal l Goulding ; Conra d G .
Keyes, Jr. ; Kris G . Kauffman ; Zachar y McCormick ; Don Phelps ; an d Gerald Sehlke . In

addition, Rober t Chuck , Willia m E . Cox , J . Waylan d Eheart , an d Ole n Pau l Matthew s
provided significan t assistanc e to the project .

Part I  o f th e Task Committe e Report , ha s bee n publishe d a s the ASCE/EWRE I Model

Water Sharing  Agreements for th e 21st Century,  (Draper, ed., 2002). Part I provided three

separate mode l agreement s tha t may be use d t o provid e a  framewor k aroun d whic h a n

agreement coul d b e formed . Thi s publication , Par t I I o f th e Tas k Committe e Report ,

provides narrativ e guidelines and procedures fo r the initia l formulatio n stag e of the water
sharing process .

These guideline s an d procedure s conside r a  variet y o f issue s tha t influenc e th e

development o f interstat e and/o r internationa l wate r sharin g agreements . Thi s

publication provides guideline s t o enable integratio n o f the multipl e aspects o f the water

resource throug h a n analysi s tha t synthesize s th e discipline s o f science , engineering ,

technology, economic s an d law. Th e document seeks to ensure tha t all pertinent factor s

are considered i n the development o f an agreement s o that the agreement accommodate s

the physica l realitie s o f th e share d resourc e alon g wit h th e differen t politica l systems ,
cultures, and/o r water use customs of the particular water basin.
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This Committee Report form s a  bridge between th e theory and the practice of effectiv e

shared wate r management. I t provides a  process that al l states and/or nations ca n use

when creatin g o r modifyin g a  transboundar y wate r sharin g agreement . Thi s proces s

includes a n assessment o f th e variou s factor s influenc e b y th e share d wate r use , t o

include correlatin g th e geographica l an d politica l issue s surroundin g utilizatio n of th e

water resource, inventoryin g the sources an d uses o f the wate r resource, analyzin g the

ecological impact of the transboundary use, and examining its effect o n economic growth

and qualit y o f lif e o f th e variou s constituents . Thi s Committe e Repor t present s th e

various alternative s availabl e fo r allocatio n o f wate r amon g th e parties , wit h specia l

emphasis o n extrem e event s (drought s o r floods) . Th e alternative s includ e allocation

methods for surface water, underground water, and atmospheric waters. Finally, differen t

choices for the administration apparatus that is to supervise implementation are provided.

The fina l draf t o f thi s Committe e Repor t wa s subjec t t o independen t revie w b y thre e

prominent experts in interstate compacts an d the la w of transboundar y water sharing who
had no t been activel y involved i n th e draftin g o f th e Guideline s and Procedures. Thes e

prominent expert s include d Lis a Bourget , Secretary , U.S . Section , Internationa l Join t

Commission, Treaty  between  th e United  States  an d Great  Britain relating  t o Boundary

Waters', Dougla s L. Grant, Cord Foundation Professor of Law, William S. Boyd School of
Law, University o f Nevada-Las Vegas; and R. Timothy Weston, Kirkpatrick &  Lockhart
LLP and  Attorne y for the Delaware River Basin Compact . In  additio n to the  independent

review, the report was subject to extensive review by the members of the original SUTWR

Task Committe e an d th e Law s an d Institution s Committe e o f th e EWR I Plannin g and

Management Council . Thes e group s hav e involved  individual s of diverse backgrounds ,

some of whom were members o f the original ASC E Model Water Code Task Committee

whose work has provide d a  foundatio n from whic h the SUTWR I I report has developed.
The review process therefore has been comprehensive both in terms of scope and depth.
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SECTION 1

FOUNDATION OF EFFECTIVE WATER SHARING

1.1 Purpose and scope of these guidelines and procedures.

Economic growth an d prosperity an d improved qualit y o f lif e requir e adequate
supplies o f quality water on a  regular an d sustained basis. This requirement means
that th e utilizatio n o f share d water s b e carefull y an d systematicall y coordinate d
among o r betwee n th e partie s sharin g th e waters . A t present , ther e ar e 26 8
transboundary river basins worldwide. Thes e basins cover almost two-thirds of the
global landmass . Fort y percent (40%) o f the world' s populatio n depends o n these
shared river basins for the water they need. (International Network, 2002; Sea River,
2002) Of the 71 rivers in the continental United States (excluding Alaska and Hawaii)
that are more than 350 miles in length, only 6 are not shared by one or more states
and/or countries. O f over 56,000 river miles, less than 7% are not shared. (Pearson
Education, 2002 ) Ove r 90% of the population in the continental U.S . depends on
waters shared wit h other states. (Draper, 2003) Clearly , guidelines and procedures
for efficien t an d effective water sharing are necessary.

An effective agreement can facilitate adequate planning, conservation, utilization,
development, management and control of water resources on a water basin basis, in a
manner that i s reasonable and equitable under the circumstances an d that causes no
significant har m to most other parties. A  key challenge for the parties is to make
more efficien t an d productive use of water an d to reshape th e water policies o f the
individual partie s t o bette r respon d t o period s o f wate r shortages. (Postel 1996 ;
Draper, 2002)

This document provides guidelines and procedures t o be used in the formulatio n
of water sharing agreements between and among sovereign governments so they may
meet th e challenge o f devising a n effectiv e an d equitable water sharing agreement.
These guidelines an d procedures seek t o limi t potential conflic t whil e providing an
appropriate balance between efficient us e of the water resource fo r existing economic
purposes, preserving the common water resource fo r future needs, and promoting the
protection of the environment. Th e guidelines and procedures focu s on the process of
creating o r modifyin g a  transboundary water sharing agreement t o ensure tha t th e
sovereign parties include all pertinent factors in their negotiations.

Although thes e guideline s an d procedures hav e bee n developed predominatel y
using th e America n experienc e wit h transboundar y wate r sharing , a  numbe r o f
international agreements wer e analyze d i n orde r t o gai n a n appreciation fo r other
experiences. Consequently , these guidelines and procedures hav e broad application
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