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Dedication

The Appropriative Right s Model Wate r Code is dedicated to the memor y of Ray
Jay Davis. Professor Davis—Ray Jay as he was known to all—was a professor of law

at Brigham Youn g Universit y with a  distinguished caree r practicing , teaching , an d
writing about water law when he undertook to direct the preparation of this Code and
a related code addressing riparian rights. H e directed the projec t fro m 199 0 to 1995,
during which time he assembled a large team of contributors and took the two codes
through thre e drafts . Upo n hi s retiremen t fro m Brigha m Youn g University , h e
undertook to teach a t the undergraduate leve l i n Brigham Young' s Hawai i campus .
Because o f th e constraint s thi s place d upo n hi s abilit y t o continu e t o direc t th e
project, h e then stepped down a s Director o f the Mode l Wate r Code Projec t of the
American Society of Civil Engineers. Further information regarding the course of the
project i s provided i n the Preface . There i s no question tha t without Ray Jay Davis ,
the America n Society o f Civi l Engineer s woul d neve r hav e begu n a  Model Wate r
Code project , an d there woul d no t b e eithe r o f the tw o Mode l Wate r Code s upo n
which wor k i s no w complete . Regrettably , Ra y Ja y di d no t liv e t o se e th e entir e
project completed, passing away on August 10 , 2000.

Ray Jay was born on December 4, 1927, in Rexburg, Idaho. He earned a B.A. fro m

Idaho Stat e Universit y i n 1948 , a  J.D . fro m Harvar d La w Schoo l i n 1953 , an d a n
LL.M. fro m th e Columbi a University Schoo l o f La w i n 1956 . Ra y Ja y taugh t la w
throughout hi s lega l career , servin g a s a  Professo r o f La w a t Brigha m Youn g
University from 197 9 until his retirement in April 2000. He had also taught law at the
University of Arizona, the University of Arkansas, and Temple University. His legal
research focused primarily o n the law governing the appropriation and use of water
and on the law governing weather modification . He himself described his dedication
to teaching in these words:

By profession I am a teacher. Few joys ca n equal the thrill of sharing learnin g
with others and of watching their growth and development come about. I  teach
law. There i s no subjec t othe r than the gospel mor e exciting to teach. I  firml y
believe that laws are "those wise restraints which make men free." I  am proud
of the role I have had in making our legal system function .

In addition to his work on the Appropriative Right s Model Water Code, Ray Jay
served a s chair , member , principal investigator , o r advisor t o countless committee s
and state o r federa l governmenta l agencies. H e represented th e Unite d State s a t the
UN Conferenc e o n Internationa l Lega l Principle s fo r Weathe r Modification , an d
made presentations at number conferences in foreign countries . Some of his writings

have bee n translate d int o French , Russian , an d Spanish . Hi s productio n actuall y
increased as he approached retirement, even though he never mastered the compute r
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as a substitute for the typewriter. As noted above, Ray Jay' s particular expertise and
contribution wa s i n th e fiel d o f appropriative right s an d i n th e fiel d o f weathe r
modification. Bot h field s ar e prominently th e subjec t o f this mode l code . The Laws
and Institution s Committee—th e bod y t o whic h th e Mode l Wate r Cod e Tas k
Committee reported—therefore unanimously voted at its meeting in Orlando, Florida,

on Ma y 20 , 2001 , t o dedicat e th e Appropriativ e Right s Mode l Wate r Cod e t o hi s
memory
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Preface

The Mode l Wate r Cod e Projec t o f th e America n Societ y o f Civi l Engineer s
(ASCE) began in 1990 under the direction of Professor Ray Jay Davis of the Brigham
Young University School of Law. Its purpose was to develop proposed legislation for
adoption by state governments for allocating water rights among competing interests
and for resolving other quantitative conflict s over water. Professor Davis enlisted the
active ai d o f a  larg e numbe r o f engineers , lawyers , governmen t administrators ,
business people, environmental activists, economists, hydrologists, political scientists,
and jus t plai n folks . Severa l doze n peopl e fro m suc h varie d background s gav e
detailed critiques of the several draft s o f the project ; many of these also attended two
or more meetings per year where the draft s wer e discussed i n detail. Probabl y each
person who contributed to this project could pick at least a few points where he or she
thinks th e en d product s coul d b e improved—th e en d product s ar e no t an y singl e
person's efforts , interests , o r conclusions . Those involve d i n the projec t agree tha t
overall the en d products ar e carefull y balance d t o represen t a  coherent bod y of law
that would markedly improve the law of water allocation as presently foun d in many
States. (The term "State" is used throughout this Code to refer to a State of the United
States, an d not to State s i n the international sense , althoug h suc h States migh t also
find a  useful model in this report.)

Originally, the hope was to prepare a single Model Water Code suitable for any or
every State . Whil e ther e ha s bee n notabl e convergenc e amon g th e wate r law s o f
eastern and western States over recent decades, there continues to be more divergence
than convergence , an d divergenc e wil l almos t certainl y continu e fo r man y years .
Therefore, i t proved impossible to craft a  single code appropriate fo r all States. In the
end, two differen t Mode l Wate r Codes were prepared, reflectin g the differen t need s
and lega l tradition s o f easter n an d western States—th e Regulate d Riparia n Mode l
Water Code an d the Appropriative Right s Mode l Wate r Code . The origina l goal i s
reflected i n that eac h Code contains a s much language identica l to that i n the othe r
Code as possible. A  legislature considering revision of its water laws therefore would
benefit fro m examining both Model Codes.

In part because of the decision, made fairly late in the drafting process, to prepare
two Mode l Wate r Codes , th e projec t remaine d unfinishe d whe n Professo r Davi s
retired fro m Brigha m Youn g University . I n Augus t 1995 , Professo r Josep h W .
Dellapenna, of the Villanova University School of Law, succeeded Professor Davis as
director o f th e project . Professo r Dellapenn a ha d chaire d th e workin g grou p tha t
drafted th e Regulate d Riparian Mode l Wate r Code . Th e Regulated Riparian Mode l

Water Code was published as a final report of the Water Laws Committee in February
1997. The Water Regulatory Standards Committee, chaired by Professor Dellapenna,

then undertook th e balloting process fo r approval o f the Regulated Riparia n Mode l
Water Cod e a s a  "standard" o f the America n Societ y o f Civi l Engineers . The firs t

v
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phase o f balloting fo r forma l approval b y the entire committee was accomplished in
December 1998 , an d al l remainin g negativ e ballot s wer e resolve d o n Augus t 21 ,
2001. Th e Wate r Regulator y Standard s Committe e i s no w preparing t o conduc t a
public ballot seeking approval by the entire Society for the Regulated Riparian Model

Water Code.
This documen t represent s th e fina l repor t o f a  Tas k Committe e o n th e

Appropriative Right s Mode l Wate r Cod e under  th e directio n o f th e Law s an d
Institutions Committe e (formerly the Wate r Laws Committee) o f the Environmenta l
and Water Resources Institute o f the American Society o f Civil Engineers. The fina l
draft of this report was prepared by Professor Dellapenna, with the assistance of many
members of the Water Laws Committee and its Task Committee on the Model Water
Code Project , an d wit h th e particula r assistanc e o f Steve n Harri s o f Harri s Wate r
Engineering, Inc . (Durango , CO) , Professo r Ole n Pau l Matthews , Chai r o f th e
Department of Geography at the University of New Mexico (Albuquerque, NM), and
Jerry Sehlk e o f the Idah o Engineerin g an d Environmenta l Laborator y (Idaho Falls ,
ID). Three prominent experts in western water law who were not actively involved in
the draftin g o f the two Model Code s independently reviewed thi s report . They were
Robert Abram s o f Wayn e Stat e University , Rober t Bec k o f Souther n Illinoi s
University, and Neil Grigg of Colorado State University.

The preface to the Regulated Riparian Model Water Code explored in some detail

why i t was fel t necessary t o create two complete , separate Model Wate r Codes. A s
the Regulate d Riparia n Mode l Wate r Cod e reflect s a  mor e recen t patter n o f
legislation an d ha d bee n subjecte d t o les s lega l an d scholarl y scrutiny , i t wa s
appropriate t o explai n wh y tha t bod y o f la w deserve d it s ow n Mode l Code .
Appropriative right s hav e a  muc h olde r pedigree , havin g emerge d i n th e minin g
camps of the '49ers in California about one-and-a-half centuries ago. Since then it has
spread across the western States to become the primary body of law for the 18 States
between Kansas City and the Pacific Ocean. See Joseph Dellapenna, Dual Systems, i n
1 WATER S AN D WATER RIGHT S § § 8.01 , 8.0 2 ( 7 vols. , Rober t Bec k ed. , 1991 )
("Dellapenna").

While each State has its own unique history of the evolution of its water law, there
have emerge d three broad patterns tha t capture the shared experiences o f groups o f
the States . Generall y thes e State s develope d thei r wate r la w base d upo n Anglo -
American roots that largel y disregarded the earlier property systems of the Hispanic
or earlier cultures i n the region. See generally  BETT Y EARL E DOBKINS, TH E SPANISH
ELEMENT IN TEXAS WATER LA W (1959); NORRI S HUNDLEY , JR., THE GREAT THIRST :
CALIFORNIANS AN D THEIR WATER , 1770s-1990 s (1992) ; MICHAE L MEYER , WATE R
LAW IN THE HISPANIC SOUTHWEST : A SOCIA L AND LEGAL HISTORY (1984); DONAL D
PISANI, To RECLAI M A DIVIDED WEST: WATER, LAW , AND PUBLIC POLICY, 1848-1902
(1992); JOH N PHILLI P REID , LA W FO R TH E ELEPHANT : PROPERT Y AN D SOCIA L

BEHAVIOR O N TH E OVERLAN D TRAI L (1980); CHARLE S SHINN , MININ G CAMPS : A
STUDY I N FRONTIE R GOVERNMEN T (1985); SAMUE L WIEL , WATE R RIGHT S I N THE

WESTERN STATE S (3rd ed . 1911) ; Peter Reich, Mission  Revival  Jurisprudence: State
Courts and Hispanic Water  Law since 1850, 69 WASH. L . REV. 869 (1994).
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The first State to develop a  system o f appropriative rights was California . There,
the courts early on recognized both the appropriative rights of the mining camps and
the riparian rights of the farmers , creating a confused dua l system in which holders of
both type s o f wate r righ t compete d uncertainl y ove r th e righ t t o us e water . Thi s
approach appear s t o have bee n adopted i n two othe r State s a s wel l (Nebraska , an d
Oklahoma). A  secon d se t o f seve n State s (Alaska , Kansas , Nort h Dakota , Oregon ,
South Dakota, Texas, and Washington) also started out as dual system States, and in
theory still recognize some vestigial riparian rights to the allocation o f water. Courts
in these States, however, were more aggressive in disfavoring riparian rights and they
have, fo r al l practica l purposes , bee n eliminated—unless , a s happene d recentl y i n
Oklahoma, a  cour t shoul d reviv e them . Se e Franco-America n Charolaise , Ltd . v .
Oklahoma Water Resources Bd., 855 P.2d 568 (Okla. 1993); THE IMPACT OF FRANCO-
AMERICAN CHAROLAISE,  LTD.  v. OKLAHOMA  WATER  RESOURCES  BOARD  (Okla . St . U .
Envtl. Inst. , Proj . Rep . No . A-130 , Davi d Kersha w ed . 1995) ; Gar y Allison ,
Franco-American Charolaise : Th e Never  Ending  Story,  3 0 TULS A L.J . 1  (1994).
Courts in the eight States within the Mountain Time Zone (Arizona, Colorado, Idaho,
Montana, Nevada , Ne w Mexico , Utah , an d Wyoming ) al l manage d t o commi t
themselves wholly to appropriative rights and recognize no other for m o f quantitative
rights to water. Mississippi also adopted a  dual system in 1955, but abandoned i t in
1985 in favor of regulated riparianism. See Dellapenna, supra, § 8.05.

Traditional riparian right s allocated th e righ t to us e wate r t o th e owner s o f land
abutting ("riparian to") th e wate r source . Thi s wa s a  syste m o f commo n propert y
under which courts resolved disputes in favor of the more reasonable use. In contrast,
appropriative right s take s it s nam e fro m th e lega l requiremen t tha t wate r b e
"appropriated" and applied to a  "beneficial use" i n order for one to acquire the right
to use the water. In case of conflict between differen t appropriators, th e first in time
would be protected. Appropriative right s created a  system of private propert y under
which administrative agencies an d courts exist largel y to recognize an d enforc e th e
private rights. Under regulated riparianism, a n administrative agency allocates water
according to the reasonableness o f the proposed use without limitatio n according to
the location o r the sequence o f use. Thi s coul d fairl y b e termed a  system o f public
property. See Joseph Dellapenna, Introduction to Riparian Rights, i n 1  WATERS AND
WATER RIGHTS, supra, §  6.0l(b).

Today, appropriativ e right s remai n th e predominan t bod y o f la w fo r th e
quantitative allocation of water in the 18 States to the west of Kansas City, at least for
surface sources . (This doe s not include Hawaii, a  state with a  unique bod y of water
law derived in part from the traditional water law of its indigenous culture, and partly
from commo n law riparian rights ; today Hawai i follows a relatively straightforwar d
version o f regulated riparianism.) A s already noted, i n a t least thre e o f these State s
(and perhaps more) some aspects of riparian rights survive as a competing system of
law. In addition, appropriative rights are increasingly applied as well to underground
waters i n th e 1 8 western States . On e find s greate r variet y regardin g undergroun d
waters than regardin g surface waters, wit h various system lega l right s prevailing i n
some States. Arizona has even adopted a form o f regulated riparianism fo r some of its
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underground waters. See Arizona Groundwater Management Act of 1980, ARIZ. REV .
STAT.§§ 45-401 to 45-655.

At the same time, some States have begun to change fro m unequivocal support for
the diversion an d use o f the waters of the State to a  policy o f protecting portions of
those waters fro m diversio n o r use. States are now managing these waters in order to
fulfil l publi c values rather than only the private values that formerl y were the almost
exclusive concer n o f the appropriative right s system . Th e move toward s protecting
some water for public values derives as much fro m a  fundamental change in the way
natural resource s ar e perceive d a s i t doe s fro m changin g pattern s an d demand s fo r
water use. For many, the change in how natural resources are perceived is epitomized
by Ald o Leopold, A  SAN D COUNT Y ALMANA C AN D SKETCHES O F HERE AN D THERE
(1949), o r Kennet h Boulding , Th e Economics  o f th e Coming  Spaceship  Earth,  i n
ENVIRONMENTAL QUALIT Y IN A GROWING ECONOMY 3  (Henry Jarrett ed. 1966). This
change has such dramatic implications for western wate r law that on e law professor
has (somewhat prematurely ) celebrated the demise o f appropriative rights a s a legal
system. Charle s Wilkinson , I n Memoriam:  Prior  Appropriation  1848-1991,  2 1
ENVTL. L. v (1991). Whil e this statement is overdrawn, i t is certainly true that some
western State s ar e undertakin g dramati c change s t o wate r managemen t wit h
potentially far-reachin g effects . Se e generally  TH E STAT E ROL E I N WESTER N
WATERSHED INITIATIVE S (Frank Gregg et al ed . 1998); Gregory Weber, Th e Role o f
Environmental Law  in  the  California  Water  Allocation  and  Use  System:  An
Overview, 25 PAC. L.J. 907 (1994)

https://www.civilenghub.com/ASCE/121612534/Appropriative-Rights-Model-Water-Code?src=spdf


Note: Form and Sources

Finally, a word about the form of this Code and how that form reflects the goals of
the drafters . Th e Cod e follow s th e for m commonl y use d toda y i n th e draftin g o f
proposed unifor m stat e law s unde r th e auspice s o f th e Nationa l Conferenc e o f
Commissioners o f Unifor m Laws , a s foun d i n th e Draftin g Rule s fo r Unifor m an d
Model Act s (2003) . Tha t for m consist s o f a  statutor y language i n bold fac e tha t a
legislature could enact with or without change. This language is arranged in sections,
generally consisting o f a  single sentence, fo r ease o f citation. The numbering o f the
sections consist s o f three parts , indicatin g th e chapte r o f the Code , th e par t o f th e
chapter, and the sequential numbering of each section within that part. Each section in
this Cod e als o contain s a n "A " t o distinguis h i t fro m section s i n th e Regulate d
Riparian Mode l Wate r Cod e (denominate d "R") . Fo r example , §  2A-1-0 3 mean s
section 3  o f par t 1  of chapte r 2  o f th e Appropriativ e Right s Mode l Wate r Code .
Although this i s an appropriative rights mode l code, occasional reference s are made
to the Regulated Riparian Model Code o r to actual regulated riparian statute s wher e
they provide usefu l models or sources for comparison.

Each sectio n necessaril y i s optiona l i n tha t a  stat e legislature , eve n wer e i t t o
decide to enact the bulk of this Code , could delete o r change any particular section .
Nonetheless, th e drafter s o f this Cod e strov e t o creat e a  complete, comprehensive ,
and well-integrated statutory scheme fo r creating o r refinin g a n appropriative right s
system o f water law capable of dealing with the water management problems of the
twenty-first century . Th e drafter s hav e conclude d tha t nearl y ever y sectio n o f thi s
Code is necessary to achieve that goal. Several sections (e.g.,  § § 4A-4-01 to 4A-4-08,
and 5A-5-09), however , ar e specifically denominate d "optional." This indicate s tha t
the drafter s conside r tha t thes e section s migh t no t b e necessar y o r suitabl e t o th e
needs o f a  particula r state . Thes e sections , therefore , meri t specia l consideratio n
should an y legislatur e conside r enactin g thi s Appropriativ e Right s Mode l Wate r
Code. A  coheren t an d workabl e Cod e woul d stil l resul t wer e al l o f the "optional"
sections to be omitted. If any or all of the "optional" sections are omitted, the cross -
references wil l also require editing a s they now includ e reference s to al l "optional"
sections.

This Cod e refer s t o curren t ASCE  Policy  Statements  an d t o certai n commo n
references. ASCE  Policies  Statements  normall y ar e updated ever y thre e years , an d
should be consulted for changes occurring afte r thi s documen t is completed. Fo r th e
western tradition of water law, the centra l source i s 2  WATER S AND WATER RIGHT S
chs. 11-1 7 ( 7 vols. , Rober t E . Bec k ed. , 1991 ) ["WATER S AN D WATER RIGHTS"] .
Other standard sources are LEONAR D RICE & MICHAEL WHITE, ENGINEERIN G ASPECTS
OF WATE R LA W (1987 ) ["RIC E &  WHITE"] ; JOSEP H SAX , ROBERT ABRAMS , &
BARTON THOMPSON , JR. , LEGAL CONTRO L O F WATE R RESOURCE S (2 d ed . 1991 )

["SAX, ABRAMS , &  THOMPSON"] ; A . DA N TARLOCK , LA W OF WATE R RIGHT S AN D
RESOURCES (1988 ) ["TARLOCK"] ; A . DA N TARLOCK, &  JAME S CORBRIDGE , JR. , &
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